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RAP 13.4 (b)(3)



1. IDENTITY OF PETITIONER
Robert James Rogers requests the relief designated in Part
2 of this Petition.
2. STATEMENT OF RELIEF SOUGHT
Mr. Rogers seeks review of an Unpublished Opinion of
Division Il of the Court of Appeals dated February 9, 2023.
(Appendix “A” 1-15)
3. ISSUE PRESENTED FOR REVIEW
Is it ineffective assistance of counsel to present evidence
of a potential affirmative defense (ownership interest) and then fail
to request an instruction on the good faith claim of title (RCW
9A.56.020 (2)(a))?
4. STATEMENT OF THE CASE
Mr. Rogers was charged with first degree trafficking in
stolen property and third degree theft by an Information filed on
January 24, 2020. (CP 6)
Mr. Rogers testified at trial. The pertinent portions of his

testimony follow:



Q. Who is Tim Brauhn?
A. Tim Brauhn is my best friend and
business partner.

(RP 305, II. 11-12)
Q. What is that — what do you mean —
what type of business? What type of
partnership, if you could describe it?
A. We have a partnership in logging
firewood, fallen trees. Kind of a season
thing, as a filler for mechanical work
as well.

(RP 305, II. 19-24)
Q. .. do you know where this
Husqgvarna chainsaw originally came
from? | mean, out of the store at some
time, some year, do you know?
A. It — is was — it was bought

secondhand a few years back.



(RP 308, Il. 15-19)
Q. ...As part of the business, again,
what else did you two have besides
saws?
A. We have a D-4 Cat, a skidder, and
two log trucks.
Q. What’s a D-4 Cat?
A. It’s a — like a little mini dozer,
Q. Okay. What’s a skidder?
A. A skidder is ... It loads log trucks,
hauls logs and fallen trees out of the
woods.

(RP 310, Il. 15-23)
Q. ... did you bring any of your
personal items into the business?
A. Yes.
Q. Okay. Well, what ... what would

you have brought into this business?



A. | brought in all of my Snap-on tools,
| brought in a log truck, I brought in the
D-4, extra bars, chains.

Q. Okay, what did Mr. Brauhn bring in
before you started this sort of
enterprise?

A. He had another — log truck. He had
—a saw as well as then a couple of part
Saws.

Q. Okay, the saw in question that was
pawned, was that brought into the
enterprise by your [sic], or was that
brought in by Mr. Brauhn?

A. Mr. Brauhn.

Q. ... Did the tools become part of the
enterprise, or did you individually hold
your own stuff and other people

needed -- you -- you needed



permission for either other to use it,
borrow it, fix it, whatever?
A. Never. Never. No. It — it was
through the combined — it was a joint
effort. It was a combined contribution
on both ends.

(RP 312, 1.4 to RP 313, 1. 2)
Q. Okay Did you have to ask each
other permission to use any one of the
tools for the purposes of this?
A. No.

(RP 313, II. 17-19)
A. When Tim got sick ... | took both of
our saws and some other equipment to
his mom’s house, put them on the
porch so that they would be safe.

(RP 315, II. 7-17)



Q. Okay. So, this case seems to be
about these two saws on a porch and
that make it to a pawn shop. Okay? So,
| — | want to be clear about why
property gets removed from the
residence that you shared with him to
his mother’s place.

A. It — it had to be moved for safety
because with no one at the other
property, we had taken the stuff that
people could walk off with and | put it
on the porch at Tim’s mom’s house,
along with our F-250 pickup, cables,
chains, binders, padlocks because at
that time, without Tim... It kind of
ceased the logging operation.

(RP 318, 1. 21to RP 319, 1. 7)



Q. ... [Clan you tell the jury the
circumstances for taking the saw?
A. Yeah, | was going to the property
because my parents live up in Ferry
County. They had a tree fall down; it
was a snowstorm. | used — | used our
saw to clean that mess up. ... As so, |
had taken that saw, that’s joint and
combined mine and Tim’s and I
pawned it.
Q. You didn’t sell the ... saw?
A. Never. No.

(RP 319, I. 22 to RP 320, I. 13)
Q. Did you feel that the saw that you
pawned was yours to pawn?
A. It was community property with me

and Tim.



Q. Okay. So, you — you pawned it in
your name?
A. Correction.
Q. You didn’t use another name?
A. No.
(RP 321, 1I. 2-18)

On cross examination Mr. Rogers stated:
Q. Okay. Now, you went to Tim
Brauhn’s mother’s home, correct?
A. That is correct,
Q. And you took a chainsaw off of her
porch?
A. Correct.
Q. And it was the property of Tim
Brauhn?
A. Correct.
Q. Did you knock on the door and ask

permission to take it?



A. I didn’t get permission from Tim’s
mother to take that community
property that was mine and Tim’s.
Q. Did you knock on the door and ask
permission to take the chainsaw.
A. No.

(RP 325, 1. 18 RP 326, I. 6)
Q. Who purchased that saw?
A. That was a combined saw actually,
we put it together by parts.
Q. Okay.
A. | had some of the parts, and he had
some of the parts for that.
Q. But you chose to pawn the one that
was not one contributed to by both of
you?

A. Correct.



Q. Okay. And you did, you’re
admitting you took the — the saw from
the porch?
A. Yes.
Q. And you took it to the pawn shop
and pawned it, correct?
A. Yes.
Q. Are you saying you used the pawn
for — you say that day that you took it
to clear trees?
A. | did.
Q. Okay But you pawned it the same
day you took it?
A. Correct.

(RP 329, Il. 3-21, referring to the second chainsaw

re: combined with parts)
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During closing argument defense counsel
argued ownership of the chainsaw. He stated:
And who actually touched the chain-
saws? Who brought them over there?
My client. Who retrieved one of the
chainsaws? My client. But Nicole Sim
and Christopher Sim and Mr. Hamilton
would like you to believe that they
somehow are the aggrieved parties.
That they somehow really have the
ownership interest. Or that Mr. Brauhn
has exclusive ownership interest.
There is no evidence, | would submit,
that Mr. Brauhn had exclusive owner-

ship interest. Quite to the contrary.

| — the witnesses yesterday did testify

that they knew my client worked with

11



Mr. Brauhn in cutting trees. That’s not
disputed. The state is making a lot of
no written partnership agreements.
Nothing filed. Nothing formal. But | —
| -- I don’t know what that’s supposed
to mean.
(RP 368, II. 10-25)

The issue in this case really is owner-
ship and right to the chainsaw and what
you could do. The State wants you to
take the position that my client had no
right to that chainsaw. Where is the ev-
idence that my client didn’t have a
right to the chainsaw?

If two people are working together and
they are friends and they are also work-
ing together to make a living to survive

in life so that they can eat and they

12



combined resources, is that so hard to
believe?

...l would submit to you that there is no
proof or proof beyond any reasonable
doubt that my client committed a theft
of a chainsaw. The chainsaw was
placed, he used his own ID and given
money, a loan on it, not knowing what
was going to happen with Mr.
Brauhn....

(RP 371, 1.22to RP 372, 1. 6; Il. 13-16)

Mr. Rogers testimony and defense counsel’s closing
argument raised a defense of good faith claim of title. However,
defense counsel failed to request a jury instruction on that
affirmative defense.

The Court of Appeals decision essentially declares that the
evidence and testimony does not properly support that

affirmative defense.
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5. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

RAP 13.4 (b) provides, in part:

A petition for review will be accepted
by the Supreme Court only: (1) ... (2)
... (3) If a significant question of law
under the Constitution of the State of
Washington or of the United States is
involved....

It is Mr. Rogers position that the Court of Appeals decision
Is contrary to both the Sixth Amendment to the United States

Constitution and Const. art. I, 8 22.

“A criminal defendant’s right to pre-
sent a defense is guaranteed by both
the federal and state constitutions.”
State v. Jennings, 199 Wn.2d 53, 63,
502 P.3d 1255 (2022) (citing U.S.
CoNsT. amend. VI; WASH. CONST. art.
I, 8 22; Chambers v. Mississippi, 410
U.S. 284, 294, 93 S. Ct. 1038, 35 L.
Ed. 2d 297 (1973); Washington v.
Texas, 388 U.S. 14, 23, 87 S. Ct. 1920,
18 L. Ed. 2d 1019 (1967); State v.
Jones, 168 Wn.2d 713, 720, 230 P.3d
576 (2010)). “ ‘The right of an accused
in a criminal trial to due process is, in
essence, the right to a fair opportunity
to defend against the State’s accusa-
tions.”” Jones, 168 Wn.2d at 720

14



(quoting Chambers, 410 U.S. at 294).

A criminal defendant “is entitled to
have the jury instructed on [their] the-
ory of the case if there is evidence to
support that theory.” State v. Williams,
132 Wn.2d 248, 259-60, 937 P.2d
1052 (1997).

State v. Butler, 200 Wn.2d 695, 713 (2022).

Defense counsel’s failure to request a jury instruction on
good faith claim of title prejudiced the only available defense
under the facts and circumstances of the case.

Defense counsel was ineffective and violated the right to
effective assistance of counsel.

As set forth in State v. Hicks, 102 Wn.2d 182, 187, 683
P.2d 186 (1984):

If an element of the defense negates an
element of the offense, the prosecution
must prove the absence of the defense
beyond a reasonable doubt. ... The the-
ory of the good faith claim of title de-
fense is that the accused lacked the

“animus furandi”, or requisite intent to
steal.

15



The Court of Appeals places a great deal of emphasis on
State v. Ager, 128 Wn.2d 85, 904 P.2d 715 (1995). The Ager case
involved the offense of embezzlement. The Court concluded at
96-97:

We hold that before a defendant in an
embezzlement case is entitled to a jury
instruction on the good faith claim of
title  defense  set forth in
RCW 9A.56.020(2), the defendant
must present evidence (1) that the tak-
ing of property was open and avowed
and (2) showing circumstances which
arguably support an inference that the
defendant has some legal or factual ba-
sis for a good faith belief that he or she
has title to the property taken.

Mr. Rogers contends that he met both of the factors
necessary to authorize the giving of a jury instruction on good
faith claim of title.

RCW 9A.56.020 (2) states, in part:

In any prosecution for theft, it shall be
a sufficient defense that:
(@) The property or service was ap-

propriated openly and avowedly
under claim of title made in good

16



faith, even though the claim be
untenable;...

QUERY: What constitutes an “untenable claim?”

The Court of Appeals appears to look at Mr. Rogers
removal of the chainsaw from Mr. Brauhn’s mother’s porch as
being surreptitious. Yet, the Court of Appeals seems to ignore
the fact that in its reliance upon State v. Hicks that the Hicks
Court relied upon State v. Steele, 150 Wash. 466, 273 Pac. 742
(1929).

The Steele case involved a robbery offense where the
defendants apparently used loaded dice. They subsequently
forcibly took money from the other players who recovered the
funds after discovering the cheating.

The Steele Court ruled at 473-74:

...[1]n the honest belief that they were
entitled to the property, however ill-
founded such belief may have been,

the jury could not convict them of the
crime of robbery...

17



... It is fundamental, of course, that a
defendant on trial for crime is entitled
to have his version of the transactions
thought to constitute the crime given to
the jury, if such version tends to dis-
prove his guilt....

...[The defense] is wholly one of good
faith, and it is manifest that an honest
belief in the ownership could be had by
the appellants, regardless of the tricks
to which each party resorted to effect a
winning.

The use of loaded dice in a gambling game seems
comparable to the facts surrounding Mr. Rogers removal of the
chainsaw and subsequent pawning of it.

If an attorney’s performance is defi-
cient, the next question is whether it
caused prejudice. “Prejudice exists if
there is a reasonable probability that
‘but for counsel’s deficient perfor-
mance, the outcome of the proceedings
would have been different.” ” State v.
Estes, 188 Wn. 2d 450, 458, 395 P.2d
1045 (2017) (quoting State v. Kyllo,
166 Wn.2d 856, 862, 215 P.3d 177
(2009) and citing Strickland, 466 U.S.
at 694). “[A] ‘reasonable probability’
is lower than a preponderance stand-
ard.” Id. citing Strickland 466 U.S. at
694; State v. Jones, 183 Wn.2d 327,

18



339, 352 P.3d 776 (2015)). “Rather, it
IS a probability sufficient to undermine
confidence in the outcome.” Id. (citing
Strickland, 466 U.S. 694).

State v. Lopez, 190 Wn.2d 104, 116, 410 P.3d 1117 (2018)

It is apparent that defense counsel’s performance was
deficient. The only defense to the charges was good faith claim
of title. Mr. Rogers testified to it. Defense counsel argued it.
Defense counsel failed to request a jury instruction on it.

As the Hicks Court noted at 186:

The jury was not instructed that de-
fendant's good faith claim of title was
a critical factor to be considered in de-
termining guilt or innocence. State V.
Jones, 95 Wn.2d 616,628 P.2d
472 (1981).

The failure to include such an instruction when the
evidence supports it is reversible error. State v. Pestrin, 43 Wn.
App. 705, 710, 719 P.2d 137 (1986).

A case which is apropos is State v. Powell, 150 Wn. App.
139, 206 P.3d 703 (2009). The Powell case involved defense

counsel’s failure to provide a reasonable belief instruction in

19



connection with a charge of second degree rape. The Powell
Court stated at 155-57:

...[W]e are aware of no objectively rea-
sonable tactical basis for failing to re-
quest a ... instruction when (1) the evi-
dence supported such an instruction;
(2) defense counsel, in effect, argued
the statutory defense; and (3) the stat-
utory defense was entirely consistent
with the defendant’s theory of the case.
... [W]e hold that failure to request
such an instruction under these cir-
cumstances was deficient perfor-
mance.

Without the ... instruction, the jury had
(1) no way to recognize and to weigh
the legal significance of [defendant’s]
testimony and portions of defense
counsel’s closing argument ...; and (2)
no way of acquitting [the defendant]
even if it believed [the testimony]. In-
stead, it would have appeared to the
jury that it had no option but to convict.
... The absence of this instruction es-
sentially nullified [defendant’s] de-
fense.

...[W]e hold that defense counsel’s

failure to request a ... instruction could
not have been a reasonable trial tactic

20



and that such error deprived [the de-
fendant] of a fair trial.

Mr. Rogers constitutional right to a fair trial under the
Sixth Amendment to the United States Constitution and Const.
art I, § 22 was denied as a result of defense counsel’s ineffective
assistance and failure to provide the requisite instruction on an
affirmative defense.

6. CONCLUSION

The necessary predicates under RAP 13.4 (b)(3) are
present in Mr. Rogers’ case. The facts and circumstances clearly
show that defense counsel’s performance was ineffective and
prejudicial.

Mr. Rogers respectfully requests that the Court accept the
Petition for Review.

/

/
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